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NOTES. 



The Measure of Damages for a Wanton Breach of a 
Contract of Agency. 

In all actions for damages, whether arising ex delicto or ex 
contracto, the jury were in early times allowed very wide dis- 
cretion as to the amount of their award. As late as the reign 
of James I the doctrine was laid down that "the jury are chan- 
cellors and can give such damages as the case requires in eq- 
uity." 1 And in Bacon's Abridgment 2 we find the following 
language: — "In all actions which sound in damages the jury 
seem to have a discretionary power of giving what damages 
they think proper ; for though in contracts the very sum speci- 
fied and agreed on is usually given, yet if there are any circum- 
stances of hardship, fraud, or deceit, though not sufficient to 

*Sir Baptist Hixt's Case, 2 Rolle Abr. 703 (Trial pi. 9). 
'Tit. Damages D. 
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invalidate the contract, the jury may consider of them, and 
proportion and mitigate the damages accordingly." 

Little by little, however, this discretionary power of the jury 
has been abridged, until to-day the weight of authority limits 
it to cases of tort where there is a charge of an evil motive. 
In all other cases the jury must be governed by the rules laid 
down by the Court. Thus, then, the doctrine has been gener- 
ally established that, as the object of contractual actions is to 
put the plaintiff in the same position as if the contract had not 
been broken, the motive with which it was broken should be 
immaterial, and that therefore exemplary damages are not re- 
coverable. 3 The contract is the measure of damages, and the 
exclusive measure, for, as was pointed out by the Supreme 
Court of Pennsylvania, speaking through Chief Justice Black, 4 
"if it be not the exclusive measure, it must be disregarded 
altogether." In opposition to this general doctrine the Su- 
preme Court of South Carolina has laid down the rule that, 
even in actions of assumpsit, exemplary damages may often 
be allowed. 6 

To the general doctrine as laid down above by Mr. Sedg- 
wick * there are certain well defined exceptions — which may be 
regarded as survivals of the old common law rule which gave 
the jury such a vague discretion : — 

( i ) Actions against common carriers for breach of the con- 
tract of carriage. 

(2) Actions against a vendor of real property, who, through 
no fault of his own, fails to make title. 

(3) Actions for breaches of promise to marry. 

The first of these can be explained by the fact that the con- 
tract is made under a duty imposed on the carrier by law on 
account of his public occupation, and the breach of it there- 
fore is closely analogous to a tort. The second has its origin 
in ancient feudal practice, while the object of the last has been 
said to be "for example's sake to prevent such offences in the 
future." 7 

In a recent House of Lords case 8 the question arose whether 
an agent discharged by his principal in breach of the contract 
of agency, which required six months' notice of dismissal, could 

3 Hoy v. Gronoble, 34 Pa. 9; Sikes v. Wild, 1 B. & S. 594- 

4 McDowell v. Oyer, 21 Pa. 417. 

5 F 'errand v. Bouchell, Harper, 83. 

6 Damages, 8th ed., §§ 600-606. 

* Coryell v. Colbaugh, Coxe (N. J.), 77. 

'Addis v. Gramophone Co., Ltd., 101 L. T. Rep. 466. 
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recover compensation for the manner of his discharge, which 
resulted in injury to his feelings and made it more difficult for 
him to obtain fresh employment. The majority of the House 
held that there could be no such recovery, but Lord Shaw was 
careful to add that if the manner of discharge constituted of 
itself an actionable wrong the remedy therefor would be un- 
affected by a recovery for the breach of contract. In a strong 
dissenting opinion Lord Collins contends that both principle 
and authority support damages for harshness and oppression 
accompanying a dismissal in breach of contract. He argues 
that, if the purpose of exemplary damages is to prevent the 
repetition of such offences, a wanton breach of contract may 
be just as deserving of the reprobation of a jury as the com- 
mission of a trespass. Two modern English cases seem to 
support his dissenting view. The first arose in 1849,* the ques- 
tion being whether the damages awarded for the defendant's 
wrongful dismissal of the plaintiff were excessive. In uphold- 
ing the verdict Maule, J., said, "I also think there is no ground 
for saying that the damages were miscomputed. It must be 
borne in mind that embezzlement was imputed to the plain- 
tiff." The other was an action by an apprentice for wrongful 
dismissal, 10 decided in 1890, by Lord Coleridge, C. J., who said, 
"The plaintiff was entitled to recover for all the damage flow- 
ing naturally from the breach, and in considering what that 
would include the jury might take into account the difficulty 
that the plaintiff as a discharged apprentice would have in 
obtaining employment elsewhere." As indicated by this lan- 
guage the damages were in this case compensatory and not 
exemplary, though this distinction was not clearly brought out 
in the House of Lords, where the discussion chiefly dealt with 
the damages as exemplary. 

It has been suggested that the relation of principal and agent 
is so confidential that for breach of the contract creating the 
relation exemplary damages should be awarded in analogy to 
actions for breaches of promise to marry. This, however, 
seems scarcely tenable for, in spite of the decreasing sanctity 
of the marriage relation as evidenced by the number of di- 
vorces, it will hardly be contended that public policy is as much 
opposed to the breaking of contracts of agency as it is to the 
breaking of contracts to marry. On the question of exem- 
plary damages therefore the decision seems sound. 

Even if we view the damages for a wanton breach of a con- 

9 Smith v. Thompson, 8 C. B. 42. 
"Maw v. Jones, 25 G. B. D. 107, 1890. 
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tract of agency as compensation for the difficulty it has occa- 
sioned the plaintiff in obtaining employment elsewhere the 
conclusion of the majority in the House of Lords seems cor- 
rect, for the object of a contractual action is to put the plain- 
tiff, as nearly as possible, in the position in which he would 
have been if the contract had not been broken, and it is diffi- 
cult to see how six months' notice of dismissal would of itself 
necessarily have affected the ability of the plaintiff to find new 
employment. 

H.E. 



Extra Territorial Operation of Statutes as to Bigamy. 

In considering the crime of bigamy the point has been fre- 
quently raised, whether a conviction for the commission of 
that crime is proper in a State where the defendant has lived 
with his second wife, though the second, or unlawful, mar- 
riage was really solemnized in another State. At common law 
the rule is that only in the place where the criminal marriage 
was solemnized is conviction proper, and this has been gen- 
erally followed in the United States. 1 Thus, in a case where 
the second marriage was performed in Tennessee, and the Ken- 
tucky court was asked to assume jurisdiction because the de- 
fendant resided in the latter State, the Court says, "The offense 
of bigamy is committed by the act of marrying one woman, 
while the wife by a former marriage is still alive, and the first 
contract is in force. That act was committed in Tennessee, 
and to try to punish for it, the courts thereof, alone, at com- 
mon law have jurisdiction." 2 

In many States, however, the offense of cohabitation under 
a vicious marriage contracted in another State, is punishable 
in the State where such cohabitation exists. 3 In such States 
the defendant is not punished as for a bigamous marriage but 
cohabiting with the unlawful wife or husband is the gist of the 
offense. 

In England, bigamy is defined by statute, 4 and there under 



1 Brewer v. State, 59 Ala. 101 ; Johnson v. Com., 86 Ky. 122; State v. 
Barnett, 83 N. C. 615 ; Com. v. Bradley, 2 Cush. 533 ; State v. Sweetser, 
53 Mo. 438 ; Scroggins v. State, 32 Ark. 205 ; People v. Mosher, 2 Park 
Crim. (N. Y.) 195. 

* Johnson v. Com., 86 Ky. 122. 

3 Brewer v. State, 59 Ala. 101 ; Com. v. Bradley, 2 Cush. 533 ; State v. 
Palmer, 18 Vt. 520. 

4 9 Geo. IV, c. 31, § 22; 24 and 25 Vict, c. 100, § 53. 



